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SUMMARY Recent events in the Mediter-
ranean, which have led to many migrants 
dying off the shores of European Union 
Member States, have placed EU migration 
policies back on the political agenda. A 
particular difficulty in dealing with this 
phenomenon comes from the mixed flows of 
migrants, made up of both irregular 
immigrants and asylum seekers. 
The EU's legal framework for irregular 
immigration is scattered over a multitude of 
legal instruments. Those which apply at the 
arrival of migrants focus on border 
surveillance, return of irregular immigrants 
and cooperation on readmission with third 
countries of origin and transit, as well as on 
preventing the departure for Europe of 
irregular immigrants. 
Whilst many demand a more coherent EU 
policy on irregular immigration as well as EU-
wide channels for legal migration, others 
defend a national approach, and point to the 
overburdening of national infrastructure by an 
influx of immigrants. 
Member States with sea borders on the EU's 
southern frontier, such as Italy, Spain and 
Malta, have experienced particular difficulties 
due to migrant influx in the last years. A 
different approach is that of Australia, which 
focuses on measures to deter migrants from 
arriving by sea. 

In this briefing: 

 Irregular immigration as a global 
challenge 

 EU migration policies 

 Legal framework for irregular 
immigration 'at arrival' 

 Stakeholders' positions 

 Some coastal countries' perspectives 

 Main references 

Glossary 
Irregular immigrant: A third-country national 
who does not fulfil, or no longer fulfils, the 
conditions of entry as set out in Article 5 of the 
Schengen Borders Code or other conditions for 
entry, stay or residence in that Member State. 
(Glossary of the European Migration Network) 

Asylum seeker: A person whose claim to 
receive international protection has not yet 
been evaluated. 

Irregular immigration as a global 
challenge 

Europe, and the EU Member States (MS) in 
particular, has traditionally been a 
destination for immigration from third 
countries due to its high standards of 
protection of fundamental rights and of its 
living conditions. Immigration, however, is a 
global social phenomenon, resulting from 
demographic, social, and even 
environmental, changes as well as 
globalisation. It thus affects not only Europe 
but also other wealthy regions, such as 
Australia and the United States.  
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Immigrants and asylum-seekers often make 
dangerous journeys, sometimes using small 
unsafe vessels to cross the sea, to flee from 
persecution or discrimination in their home 
country or simply to seek a better life. The 

http://ec.europa.eu/dgs/home-affairs/what-we-do/networks/european_migration_network/glossary/index_m_en.htm#Migration(Irregular)
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uprisings in the southern Mediterranean 
have led recently to the displacement of 
many people fleeing from armed conflicts 
there but also from the political uncertainty 
following such conflicts. With the unfolding 
of the economic crisis in the EU, citizens and 
political actors have called for a more 
coherent approach to irregular immigration 
and asylum. The aim is to achieve a balance 
between the legitimate interests of people 
seeking better living conditions and 
security, and the need to ensure social 
cohesion in the countries of destination. The 
latter includes maintaining the trust of 
citizens in an area of free movement without 
internal borders, as well as the operability of 
national, social and other infrastructures. 

EU migration policies 

Towards a common EU approach 
Although core aspects of immigration and 
asylum policy were 'communitarised' with 
the Amsterdam Treaty, it was not until the 
2009 Stockholm Programme that a more 
integrated approach to immigration going 
beyond the area of freedom, security and 
justice, was put on the agenda. A coherent 
policy response was envisaged, including 
external relations as well as social affairs 
dimensions, through organising legal 
migration, fighting irregular migration, 
strengthening the external borders, building 
an EU asylum system and creating a global 
partnership for migration and develop-
ment.1 These goals were embedded in a 
strategic framework adopted by the 
European Commission (EC) in 2011 (the 
Global Approach to Migration and Mobility 
or the so-called GAMM initiative). Moreover, 
the Lisbon Treaty offered a more 
comprehensive legal framework based on 
solidarity between MS, with greater involve-
ment of the European Parliament (EP) in the 
legislative process. In April 2012, the EU 
Ministers of Justice and Home Affairs 
adopted an action paper "EU Action on 
migratory pressure - A strategic response", 
setting strategic priority areas for EU action. 

In the field of asylum, the second phase in 
building the Common European Asylum 
System was completed in 2013 with the 
recast of four instruments: on asylum recep-
tion conditions, asylum procedure, EURO-
DAC and the Dublin III Regulation. 

Following the deaths of hundreds of 
migrants off the island of Lampedusa in 
October 2013, the European Council invited 
the newly-established Task Force for the 
Mediterranean (TFM), led by the Commis-
sion, to identify priority actions, with a view 
to taking operational decisions in 
December. Some of the Mediterranean MS 
called for more solidarity especially regard-
ing the distribution of asylum-seekers 
amongst MS, and to revisit EU migration and 
asylum policies. On 4 December, Cecilia 
Malmström, the European Commissioner for 
Home Affairs, called on MS to follow up their 
declarations after the Lampedusa tragedy 
with concrete action, particularly through 
making more funding available. She 
presented five key areas for action: border 
surveillance, assistance and solidarity with 
the Mediterranean MS, fight against traf-
ficking, smuggling and organised crime, 
refugee resettlement and asylum applic-
ations from abroad, and cooperation with 
third countries. 

Mixed flows of migrants 
EU law does not provide for the regulated 
arrival of asylum-seekers, so their entry to EU 
territory is in most cases irregular as they 
travel without the necessary documentation 
and/or use unauthorised border crossing 
points. Asylum-seekers cannot be refused 
entrance at borders nor be returned to a 
third country if there is a risk of persecution 
or other serious harm. This is the principle of 
non-refoulement established by the 1951 
Geneva Refugee Convention and incorpor-
ated into EU law (Article 78(1) TFEU). 
However, the EU asylum rules apply only 
from arrival on EU territory and not before.2 
The Asylum Procedures Directive, amended 
in 2013, laying down the asylum procedure 
and guarantees, for instance, does not apply 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2010:115:0001:0038:en:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2011:0743:FIN:EN:PDF
http://register.consilium.europa.eu/pdf/en/12/st08/st08714-re01.en12.pdf
http://register.consilium.europa.eu/pdf/en/12/st08/st08714-re01.en12.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32013L0033:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32013L0033:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32013L0032:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32013R0603:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32013R0603:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32013R0604:EN:NOT
http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/ec/139197.pdf
http://ec.europa.eu/dgs/home-affairs/what-is-new/news/news/docs/20131204_communication_on_the_work_of_the_task_force_mediterranean_en.pdf
http://www.unhcr.org/3b66c2aa10.html
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:12012E/TXT:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32013L0032:EN:NOT
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to those who cannot reach the border of a 
MS or at least its territorial waters (Article 
3(1)). Due to mixed flows of asylum-seekers 
and irregular immigrants, it is often difficult 
for national authorities to establish at the 
arrival or interception of immigrants at sea 
whether they are irregular immigrants or 
rather persons entitled to seek international 
protection. Commentators and NGOs 
criticise push-backs at sea or refusal of entry 
at borders as possibly representing a 
violation of the principle of non-refoulement. 

Legal framework for irregular 
immigration 'at arrival' 

According to Article 79(2)(c) TFEU, the EU 
has to adopt measures in the area of “illegal 
immigration and unauthorised residence, 
including removal and repatriation of 
persons residing without authorisation”. 
Article 77(2)(c) TFEU provides for the 
gradual establishment of an integrated 
management system for external borders. 

Border surveillance 
MS are in charge of managing their external 
borders, under the conditions established 
by the Schengen Borders Code, in a way that 
ensures the mutual trust on 
which the Schengen area of 
free movement is based. As 
these borders are also the 
EU's external borders, MS 
experiencing particular 
migratory pressure receive 
support from the EU and the 
other MS under the principle 
of solidarity (Article 80 TFEU). 
To this end, in 2004, the 
Frontex agency was created to provide MS 
with operational support at EU external 
borders. Frontex coordinates joint 
operations and, if requested by an MS, can 
deploy rapid border interventions (RABIT) 
through European Border Guard Teams. 
These consist of border guards from MS and 
experts in border management. The External 
Borders Fund provides funding to MS under 
particular migration pressure. Moreover, the 

Commission announced in its Communi-
cation on the TFM that it is setting aside 
funding of €50 million for assistance to MS 
under high migration pressure: up to €30 
million for Italy and €20 million for other MS.  

Moreover, external border management is 
being strengthened by the Eurosur 
communication system. This facilitates real-
time sharing of data and intelligence from 
various authorities and surveillance tools, 
such as satellites or ship reporting systems 
to improve the management of the EU's 
external borders. Parliament, in its negoti-
ations in trilogue at first reading, insisted on 
the system also being used to help save 
migrants' lives when in danger.  

Rescue at sea 
Interception of immigrants on the high seas 
is governed by international law, in 
particular by the UN Convention on the Law 
of the Seas, the Safety of Life at Sea (SOLAS) 
and the Search and Rescue Conventions. 
These instruments include the obligation to 
rescue persons in distress at sea and to bring 
them to a safe place. 

In April 2012, the EC presented a proposal 
for a Regulation establishing rules for border 

surveillance in the context 
of joint operations at sea 
coordinated by Frontex, to 
replace the 2010 Council 
guidelines annulled by the 
CJEU.3 The Commission 
proposes that when 
migrants are intercepted or 
rescued on the high seas, 
disembarkation will 
normally occur in the third 

country from which the ship departed. If 
returning migrants to the country from 
which they left is not possible, or would 
violate international law (principle of non-
refoulement),4 disembarkation will take 
place in the MS hosting the joint operation. 
Lack of agreement as to where migrants 
should be disembarked has in the past 
resulted in distress calls from boats carrying 
migrants going unheeded, due to disputes 

According to Frontex, detections 
of illegal border-crossing along 
the EU’s external borders dropped 
in 2012 to 72 437 detections, a 
49% decrease compared to 2011. 

Between January and September 
2013 approximately 31 000 immi-
grants arrived in the EU using the 
central Mediterranean route, 
mainly via Sicily and Lampedusa. 

http://www.unhcr.org/pages/4a16aac66.html
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:12012E/TXT:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32006R0562:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32004R2007:EN:NOT
http://frontex.europa.eu/operations/archive-of-operations/
http://frontex.europa.eu/operations/archive-of-operations/
http://frontex.europa.eu/operations/rapid-intervention
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32007D0574:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32007D0574:EN:NOT
http://ec.europa.eu/dgs/home-affairs/what-is-new/news/news/docs/20131204_communication_on_the_work_of_the_task_force_mediterranean_en.pdf
http://ec.europa.eu/dgs/home-affairs/what-is-new/news/news/docs/20131204_communication_on_the_work_of_the_task_force_mediterranean_en.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32013R1052:EN:NOT
http://www.europarl.europa.eu/sides/getDoc.do?type=TA&language=EN&reference=P7-TA-2013-416
http://www.unhcr.org/450037d34.html
http://www.un.org/depts/los/convention_agreements/texts/unclos/unclos_e.pdf
http://www.un.org/depts/los/convention_agreements/texts/unclos/unclos_e.pdf
http://treaties.un.org/doc/Publication/UNTS/Volume%201184/volume-1184-I-18961-English.pdf
http://www.imo.org/OurWork/Safety/RadioCommunicationsAndSearchAndRescue/SearchAndRescue/Pages/SARConvention.aspx
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52013PC0106:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32010D0252:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62010CJ0355:EN:HTML
http://frontex.europa.eu/assets/Publications/Risk_Analysis/Annual_Risk_Analysis_2013.pdf
http://frontex.europa.eu/news/update-on-central-mediterranean-route-5wQPyW
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among MS over which country was 
responsible for search and rescue. In 
opposition to this principle, which was 
included in the original 2010 Council 
guidelines, Malta withdrew from hosting 
Frontex missions in 2010. Moreover, the six 
Mediterranean MS are said to oppose the 
proposal addressing the question other than 
through reference to the existing 
international law obligations. 

Prosecution of smuggling and trafficking 
EU law provides for measures sanctioning 
those facilitating unauthorised access of 
migrants to EU territory inter alia through 
smuggling and trafficking.5 The Facilitation 
Directive defines unauthorised entry, transit 
and residence and provides for sanctions 
against those who facilitate such breaches. 
Moreover, in 2011, the Directive on 
trafficking in human beings was adopted, 
requiring MS to introduce effective, 
proportionate and dissuasive sanctions 
(Article 3). Furthermore, the Carrier 
Sanctions Directive provides for sanctions 
against those who transport undocumented 

ation with third countries 

migrants to the EU. 

Cooper
Return 
As of late 2010, the Return Directive 
introduced common rules on return and 
removal, detention and re-entry. It 
establishes certain rights of people 
intercepted in connection with their 
irregular border crossing. MS return 
immigrants either under the EU readmission 
agreements or under their bilateral 
agreements with third countries. Frontex 
plays a key role in operational cooperation 
on return. The European Return Fund 

f irregular 
immigrants to their countries.6 

provides MS with funding. 

MS point to the absence of readmission 
agreements with third countries of origin or 
transit, as well the non-compliance of third 
countries with existing ones, and the 
difficulties in establishing the identity of an 
immigrant as the main challenges 
surrounding the return o

Mobility partnerships 
Mobility partnerships seek to commit third 
countries to increasing the surveillance of 
their coastlines and to prevent boats with 
irregular immigrants leaving from them. 
They are compensated in return by making 
visas easier to obtain. Five mobility 
partnership agreements have been 
concluded so far, with Morocco, Cape Verde, 
Georgia, Armenia and Moldova. An 
agreement with Tunisia has also been 
negotiated and is awaiting signature. 

Development aid 
The EU has allocated development aid to 
address the causes of immigration, with 
migration and development being one of 
the priority areas of the GAMM initiative. 
Regional dialogues on migration, mobility 
and security take place in the context of the 
Rabat Process and the Partnership on 
Migration, Mobility and Employment with 
the African Union. Moreover, the EU 
currently assists North African countries in 
migration matters through the European 
Neighbourhood and Partnership Instrument 
and through the Thematic programme for 
Cooperation with third countries in the 
areas of Asylum and Migration. 

'Humanitarian corridors' 
In its Communication on the TFM, the 
Commission proposed to set up 
'humanitarian corridors' for the provision of 
humanitarian visas to people in danger, at 
MS' consulates in the third country in 
question. This should prevent people in 
danger from undertaking dangerous trips to 
Europe. The creation of legal channels to 
enter the EU has also been demanded by 
Parliament. 

Stakeholders' positions 

Public opinion towards immigration has 
become increasingly negative in recent 
years, not least as a consequence of the 
economic crisis in many MS. This has been 
reflected also in political discourse.  

http://www.statewatch.org/news/2013/oct/eu-sea-surveillance-14612-13.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32002L0090:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32002L0090:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32011L0036:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32011L0036:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32001L0051:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32001L0051:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32008L0115:EN:NOT
http://ec.europa.eu/dgs/home-affairs/news/intro/docs/comm_pdf_com_2011_0076_f_en_communication.pdf
http://ec.europa.eu/dgs/home-affairs/news/intro/docs/comm_pdf_com_2011_0076_f_en_communication.pdf
http://ec.europa.eu/dgs/home-affairs/financing/fundings/migration-asylum-borders/return-fund/index_en.htm
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2011:0743:FIN:EN:PDF
http://www.dialogueuroafricainmd.net/web/the-rabat-process
http://www.africa-eu-partnership.org/areas-cooperation/migration-mobility-and-employment/migration-mobility-and-employment-depth
http://ec.europa.eu/europeaid/how/finance/enpi_en.htm
http://ec.europa.eu/europeaid/how/finance/enpi_en.htm
http://ec.europa.eu/europeaid/how/finance/dci/migration_en.htm
http://ec.europa.eu/dgs/home-affairs/what-is-new/news/news/docs/20131204_communication_on_the_work_of_the_task_force_mediterranean_en.pdf
http://www.europarl.europa.eu/sides/getDoc.do?type=TA&language=EN&reference=P7-TA-2013-448#def_1_1
http://www.ipsos.fr/sites/default/files/attachments/globaladvisor_immigration.pdf
http://euobserver.com/political/31062
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Criticism has been voiced over the lack of 
enforcement of existing instruments to 
combat irregular immigration, such as 
return and removal. It is argued that the low 
probability of return for irregular immigrants 
who do not need international protection is 
a pull factor and undermines public trust in 
national and European authorities.  

Immigration has also had an impact on 
intra-EU mobility with some MS calling for 
(temporary) reinstatement of border 
controls. In this context, a general tendency 
can be observed towards a preference for 
national rather than European solutions to 
cope with irregular immigration. 

On the other hand, some demand a more 
coherent EU foreign policy to avoid, or react 
to, conflicts in neighbouring countries and 
thus address the roots of the problem of 
people fleeing their countries. In this 
context, the 'externalisation' of EU borders is 
seen as flawed due to North African 
countries' lack of ability to prevent the 
departure of unsafe boats with immigrants7 
and due to incompatibilities with inter-
national law.8  

Moreover, think-tanks and NGOs are critical 
that legal migration issues have been barely 
addressed at EU level, despite extensive 
legislation in the field of irregular 
immigration. Criticism focuses on the idea 
that EU migration policy responds only to 
security concerns, creating a 'fortress 
Europe'. Furthermore, scholars call for the 
EU to make sure that MS do not treat 
rescues at sea by private companies' ships as 
'smuggling', thus reducing their willingness 
to undertake rescues.9 

In its resolution of 23 October 2013, 
Parliament welcomed the Commission’s 
proposals to deploy a search-and-rescue 
operation from Cyprus to Spain, and to 
increase Frontex's budget and capabilities in 
order to save lives and combat human 
trafficking. It called for a more holistic 
approach to migration in order to ensure 

that issues interlinked with migration can be 
dealt with in a comprehensive manner. 

Some coastal countries' perspectives 

Italy 
Italy’s central piece of legislation in the field 
of irregular immigration is the Consolidated 
Act of measures governing immigration and 
norms on the condition of foreign citizens 
(Legislative Decree 286/1998). In 2009, in 
response to notable increases in the influx of 
irregular migrants, a so called 'security 
package' (pacchetto sicurezza) was adopted, 
which introduced stricter rules regarding 
refusals at the border, and intensified 
coastal patrols and rejections at sea. 
Moreover, the law introduced a 'crime of 
illegal immigration'. Immigrants staying 
illegally could be imprisoned after the issue 
of an expulsion order. The CJEU held that a 
prison penalty might undermine the 
objectives of the EU Return Directive to 
establish an effective removal policy. The 
Court clarified however that MS are not 
precluded from regulating a situation in 
which coercive measures have not resulted 
in the removal of a third-country national 
staying illegally on their territory. 

Italy has been strengthening cooperation on 
readmissions and border controls with third 
countries, e.g. with Tunisia and Libya.10 A 
new ‘Mare Nostrum’ patrolling, rescue and 
surveillance operation has been launched to 
improve humanitarian rescue activities in 
the Mediterranean. 

The European Court of Human Rights 
(ECtHR) held in a 2012 judgment that the 
Italian coastguard violated the European 
Convention on Human Rights by returning 
some 200 immigrants, including potential 
refugees, to Libya based on an agreement 
between Italy and Libya. The Court held that 
given the situation in Libya, which had no 
functioning asylum system, the transfer of 
the immigrants violated the principle of 
non-refoulement (Article 3 ECHR, prohibition 
of torture).11 

http://www.euractiv.com/future-eu/france-italy-call-schengen-treat-news-504329
http://www.euractiv.com/future-eu/france-italy-call-schengen-treat-news-504329
https://www.oxan.com/display.aspx?ItemID=DB170224
http://www.epc.eu/pub_details.php?cat_id=4&pub_id=3839
http://www.epc.eu/pub_details.php?cat_id=4&pub_id=3602
http://www.hrw.org/news/2013/10/23/eu-improve-migrant-rescue-offer-refuge
http://fortresseurope.blogspot.it/p/la-fortezza.html
http://fortresseurope.blogspot.it/p/la-fortezza.html
http://www.europarl.europa.eu/sides/getDoc.do?type=TA&language=EN&reference=P7-TA-2013-448#def_1_1
http://curia.europa.eu/juris/liste.jsf?pro=&nat=or&oqp=&dates=&lg=&language=en&jur=C%2CT%2CF&cit=none%252CC%252CCJ%252CR%252C2008E%252C%252C%252C%252C%252C%252C%252C%252C%252C%252Ctrue%252Cfalse%252Cfalse&num=C-61%252F11PPU&td=ALL&pcs=Oor&avg=&page=1&mat=o
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-109231#{"itemid":["001-109231"]}
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Italian authorities have launched public 
awareness campaigns about the dangers of 
irregular immigration, particularly by child-
ren, in third countries at the origin of high 
migratory flows. It has also signed bilateral 
agreements with countries such as Morocco, 
and Egypt, aimed at promoting labour 
migration, inter alia through creating lists of 
workers in the country of origin, as well as 
through language training.12 

Spain 
The number of irregular immigrants arriving 
in Spain has dropped in recent years, but 
remains high in comparison with other MS. 
Spain is by far the country in the EU and the 
Schengen area with the most refusals of 
entry (199 830 in 2012, according to Eurostat; 
see annex for data for all MS). This high 
number largely reflects the migratory 
pressures faced at the external borders of 
the Spanish enclaves in Africa, Ceuta and 
Melilla,13 while the number of irregular 
immigrants arriving on the Canary Islands 
dropped to 173 people in 2012, from 31 678 
in 2006, due to the increased efforts of the 
Spanish border surveillance authorities 
supported by Frontex. 

Recently, media reports have drawn 
attention to alleged illegal push-backs of 
immigrants to Morocco. According to El País, 
around 20-30% of the migrants who 
manage to climb over the fence do not 
reach the temporary stay centre for 
migrants as they are intercepted before 
getting to a police station and returned to 
Morocco. Push-backs are often justified 
using a 1992 readmission agreement 
between Spain and Morocco. 

In the context of collaboration with the 
countries in West Africa, Spain has provided 
Mauritania with a helicopter, an aircraft and 
two patrol boats, and Senegal with two 
patrol boats, an ocean-going vessel and a 
helicopter. Spain has signed cooperation 
agreements on immigration with several 
Asian and African countries.14 

Malta 
With a population of approximately 418 000, 
the EU's smallest state is subject to heavy 
migratory pressure. Between January and 
October 2013, some 2 008 people arrived in 
Malta by boat from Libya. Recently, a report 
on Malta by the UNHR denounced the fact 
that detention measures are implemented 
automatically as a consequence either of a 
refusal to grant access to national territory 
or of the issue of a removal order. The 
Ministry of Home Affairs in contrast stated in 
a press release in June 2013 that over 90% of 
immigrants entering Malta irregularly apply 
for international protection and are duly 
interviewed. 

On 6 August 2013, the Maltese government 
refused access to a tanker that had rescued 
102 African migrants off the Libyan waters 
and demanded the tanker take the migrants 
back to Libya. Finally, Italy agreed to take 
the migrants. The Maltese government 
argued that the migrants had no urgent 
medical needs, and demanded support from 
the EU and the other MS to cope with the 
asylum surge. Tensions had risen earlier 
between Italian and Maltese authorities on 
decisions on where people rescued on the 
high seas should be disembarked. In October 
2012 the Maltese Police and Italian Depart-
ment of Public Safety signed a Memor-
andum of Understanding to strengthen 
police cooperation, in order to foster coop-
eration and communication in the fight 
against trafficking in human beings, illegal 
immigrants, organised crime and terrorism.15  

Following an inter-ministerial pledging 
conference organised by the European 
Commission in May 2011, 217 beneficiaries 
of international protection were relocated in 
2012 from Malta to other MS. Relocation 
activities were organised either as part of 
the EU pilot project on Intra-EU relocation 
(EUREMA), or through bilateral projects.16 

 

 

 

http://www.interior.gob.es/file/59/59419/59419.pdf
http://www.ecre.org/component/content/article/70-weekly-bulletin-articles/500-spain-illegally-pushing-back-migrants-to-morocco.html
http://elpais.com/elpais/2013/11/18/inenglish/1384795885_327621.html
http://www.unhcr.org.mt/statistics
http://www.refworld.org/publisher,UNHCR,,MLT,52498c424,0.html
https://www.gov.mt/en/Government/Press%20Releases/Pages/2013/June/12/pr1225.aspx
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The Australian case 
Australia faces similar issues to the EU's 
Mediterranean states, with migrants seeking 
to enter the country by means of dangerous 
voyages in unsuitable boats. The first arrivals 
by boat on Australian shores 
were reported in the mid 
1970s, mainly from Vietnam. 
Arrivals by boat of irregular 
immigrants and asylum-
seekers again came under 
the spotlight in 2008 when 
their number increased.  
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The Australian approach to 
this type of migration is 
characterised by 
distinguishing between 'genuine refugees' 
who wait offshore in resettlement camps 
and other refugees arriving directly in 
Australia by boat.17 The latter are often seen 
as taking the places of those who are 
awaiting resettlement. Particularly in the 
early 2000s emphasis was placed on 
discouraging unauthorised arrivals through 
the introduction of mandatory detention 
laws, processing of asylum-seekers offshore 
and cooperation with transit countries such 
as Indonesia and Malaysia. Under the 
Migration Act, non-national citizens without 
the right to enter or stay must be detained. 
However, since 2011, the mandatory 
detention regime has been eased with some 
boat arrivals being issued 'bridging visas' 
while their claims are decided.18 

Another instrument to deter people from 
undertaking unauthorised boat journeys to 
Australia is the issue of Temporary 
Protection Visas to all those arriving by boat. 
In this way they are not allowed to settle 
permanently in Australia and their status is 
reassessed every few years.19 

Recently, offshore processing of asylum 
claims has been reintroduced by the 

Australian government. This so called 
'Pacific solution' envisages the transfer of 
asylum-seekers who reached Australia by 
boat to refugee camps offshore, e.g. in the 
South Pacific island state of Nauru or Papua 

New Guinea's Manus Island.  

In 2011, the Government 
signed an agreement with 
Malaysia to send the next 800 
refugees that Australia 
received by boat there, in 
exchange for accepting 4 000 
refugees from Malaysia over 
the next four years. The 
'refugee swap' ('Malaysia 
solution') was deemed to 

deter refugees from making the dangerous 
journey to Australia by boat and "smash the 
people smugglers' business". The High Court 
declared the agreement invalid since 
Malaysia is not a signatory to the Geneva 
Refugee Convention and due to 
mistreatment of asylum-seekers there. 

Between September 2012 and 
September 2013, 18 119 persons, 
who arrived in Australia by boat, 
claimed international protection, 
from a total of 26 427 asylum-
seekers. In the same period, 
about 68% of asylum-seekers 
who arrived by sea, whose claims 
were considered and decided in 
the first instance by officials, 
were granted refugee status. 

Main references 

Practical measures to reduce irregular 
migration/ European Migration Network, 
October 2012. 

Handbook on European law relating to asylum, 
borders and immigration/ EU Agency for 
Fundamental Rights, 2013. 
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Annex: Persons refused entry to EU Member States (2012) 
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